MINUTES

INDIAN LAKE BOROUGH PLANNING COMMISSION

NOVEMBER 12, 2007


The regularly scheduled meeting of the Indian Lake Borough Planning Commission was held on November 12, 2007 at 6:00 P.M. at the Indian Lake Borough Building.

THOSE PRESENT:



THOSE ABSENT:
Robert Weitzel, Chairman

Robert Vogel

John Walters 

Charles Fox

Joseph Bucks

Attorney Daniel Rullo

Theresa L. Weyant, Borough Manager

Visitors – Terry St. Clair, Ronald Sieling, Michael Miscoe, and James Lyons.


The meeting was called to order at 6:00 P.M. by Robert Weitzel, Chairman.

ORDER OF BUSINESS

1.
Approve the Minutes of the Meeting Held on October 8, 2007 - Weitzel asked for additions and/or corrections.  There being none, Vogel moved and Walters seconded to approve the minutes as submitted.  All ayes, motion carried.

2.
Old Business:  

Terry St. Clair presented and read a letter requesting that Robert Vogel, Chairman of the Indian Lake Borough Planning Commission disqualify and recuse himself from participating in any discussion or voting on any issues regarding all matters involving St. Clair Resort Development, LLC. 

 At the October 22, 2007, meeting Mr. Vogel introduced into the minutes a legal interpretation from what he represented as his own legal counsel, Gaitens, Tucceri & Nicholas, P.C. of Pittsburgh, which he apparently retained personally to guide him in his decision making process regarding the subdivision plans which were presented by St. Clair Resort Development.  Mr. Vogel and the Planning Commission were advised by Borough Council that all legal questions were to be directed to Attorney Daniel Rullo, who is the Borough’s solicitor.

As the firm of Gaitens, Tucceri & Nicholas represent interests adverse to the Borough; such guidance would be highly biased and would likely constitute a conflict of interest.  Mr. Vogel was aware that Gaitens, Tucceri & Nicholas were involved in litigation against the Borough, and the act of soliciting such biased legal advice suggests that Mr. Vogel is biased with regard to the development plans submitted by St. Clair Resort Development and therefore will be unable to fairly render an unbiased opinion and decision on the matters set forth before the Planning Commission.

In addition to Mr. Vogel’s solicitation of legal advise from counsel adverse to the Borough and St. Clair Resort Development, Mr. Vogel has recently distributed an election campaign letter addressed to “Friends, Residents and Voters of Indian Lake” on or about November 3, 2007 and also an election hand out letter addressed to the Voters of Indian Lake.  In these letters, Mr. Vogel makes a number of misrepresentations that demonstrate his bias with respect to the development plans before the Planning Commission.

If Mr. Vogel does not voluntarily disqualify himself regarding any and all discussions and voting on any and all matters regarding any plans submitted by St. Clair Resort Development, LLC, then Mr. St. Clair is requesting that a vote be taken by the other members of the Planning Commission to have Mr. Vogel disqualified.

Mr. St. Clair in his capacity as a resident and developer, I will also ask the Borough Council to consider removing Mr. Vogel from the Planning Commission for malfeasance.


Attorney Rullo questioned Mr. Vogel as to whether or not he had any personal interest in any of the issues dealing with St. Clair Resort Development.  Vogel stated that he did not.  


Attorney Rullo stated that he did not know what the situation was that Mr. Vogel represented that the firm of Gaitens, Tucceri & Nicholas, which is in direct litigation with the Borough, was he personal legal counsel.  Sieling stated that that was incorrect, he was the one who requested the legal opinion and he forwarded that information on to Mr. Vogel.  


Attorney Rullo stated that if Mr. Vogel has no personal interest as to the outcome of this, what he may believe from the stand point of his own personal belief as to what is in the best interest of the Borough does not disqualify him.  Vogel stated that he has no personal gain of any kind in this matter.  Then, according to Attorney Rullo, the only issue is can Mr. Vogel remain fair and unbiased relative to the deliberation that he took the oath for.  If Mr. Vogel has a preconceived notion or attitude about this matter, he may want to recuse himself.  On the other hand, if it is only because he has a certain belief as to how the development in the Borough should be implemented, that is a personal belief that he has and there is no obligation to recuse himself.  

Mr. Sieling wants to enter into the record that he was the one who requested the legal advise, Mr. Vogel had nothing to do with it.  St. Clair stated that at the last meeting Mr. Vogel stated for the record that he retained legal counsel.

Attorney Rullo - Mr. Vogel has the right to engage separate counsel to give him advise, and obviously that law firm is in litigation with the Borough but that does not present a conflict on Vogel’s part because the commission has the right to accept or reject any advise.  On the other hand, it starts to raise question about his [Vogel’s] objectivity if in fact he is taking advise from someone who is in direct litigation with the appointed body who appointed him. 

Attorney Rullo informed the Planning Commission that the stay order that is in place is because of the implementation of Ordinance No. 144.  It is not uncommon for the courts to impose a stay while an appeal is pending.  That stays any development as it results to any applications under Zoning Ordinance No. 144.  If Ordinance No. 144 is not to be implemented, then the Borough falls back to Ordinance No. 99 and if there are any provisions under Ordinance No. 99, development can still continue in accordance with this ordinance.  

Attorney Rullo stated that to suggest that the Planning Commission has no right to consider any development at all is wrong.  The stay only pertained to development under Ordinance No. 144.  The Planning Commission still has the ability to continue to review sub-division land development plans.  The applications for zoning have to be in compliance with Ordinance No. 99.  The Planning Commission still has the right to consider any applications submitted and to make any recommendations under the planning provisions of Ordinance No. 99.  The Zoning Hearing Board has the right to hear variances and special exceptions under Ordinance No. 99.  The Borough does not stop to function simply because there is a stay on Ordinance No. 144.

St. Clair stated that he is submitting an updated subdivision plan for the Kickapoo Lakeside Townhouses.  Mr. St. Clair has reduced the size of the Chicora Townhouse from a four plex to a duplex, thus creating a 15 foot side yard set back instead of the minimum 10 foot set back.  Also, they have relocated Kickapoo Court and Pow Wow Court which is taking all traffic from in front of the Takacs property plus it will allow the Borough maintenance trucks to enter the Sewage Treatment Plant from these roads rather than climbing the hill in front of the Takacs property.  Attorney Rullo stated that the Planning Commission has the right to make a determination on this revised subdivision plan.

Vogel  - What has been stated here is that this development was approved under Ordinance No. 99.  What was approved under Ordinance No. 99 was only the re-zoning of the 3 ¾ acre lakefront lots from C-R to Residential.  Mr. St. Clair did appear before the Planning Commission and presented his proposed development plans for the Lodge Property.  The Planning Commission agreed that that would be good to have development in the Borough.  There was no vote taken on anything specific. 

Vogel – According to Zoning Ordinance No. 99 Article 8 – Provisions Governing Commercial Recreation, there are 15 permitted uses.  The first fourteen (14) permitted uses specifically do not allow condominiums.  Number fifteen (15) is for accessory uses customarily incidental to any of the above uses and not detrimental to the adjacent residential neighborhoods.  Legally that may be construed that you can construct condominiums in the C-R District, but if you look at Article 12. Section 1202 (B) Initial Application Requirements it states: A developer desiring to construct a development under this Article shall first submit an application to the Planning Commission which application shall include the following detail:

1.  A site plan showing the dimensions and square footage of the land to be developed together with a copy of the deed showing the ownership of said tract and any indebtedness thereon.  The site plan must also show general detail as to the number and location of dwellings to be erected.

2.  Floor plans and elevation drawings of the types of dwellings to be built with notations as to the square footage of all floors of said dwellings.

3.  Narrative statements as to the use and control of any common property that may be held by groups of dwellings together with the size and location of such common property and its allocation to individual dwellings.

4.  Narrative statements outlining the proposed provisions for sewerage disposal and water supply.

5.  The Planning Commission shall forward to the Indian Lake Water Authority and to the Indian Lake Sewer Authority copies of the application with respect to the provisions for sewage disposal and water supply and request a written report which when received shall become a part of the proposed plan.

Vogel – None of this was ever done and if we are doing the review under Ordinance No. 99, how can a permit be issued?

St. Clair – If the Planning Commission wanted all this additional information, the Commission should have requested this information before the initial approval of these subdivision plans.

Attorney Rullo – The Planning Commission has an issue before them today as to whether or not they wish to approve a modification to the subdivision plans for the Kickapoo Lakeside Townhouses.  The commission is only giving approval to the subdivision plans.  The ultimate determination as to whether or not a building permit is issued will be decided at a different place and time.

Fox made a motion to approve the modifications to the subdivision plans for the Kickapoo Lakeside Townhouses as they were presented.  Walters seconded the motion.  Weitzel called for a roll call vote:


Charles Fox – Aye


John Walters – Aye


Joe Bucks – Aye


Robert Vogel – Naye


Robert Weitzel – Naye

Motion carried.

Attorney Rullo stated for the record that Robert Vogel elected not to recluse himself because he believed that he did not have any personal involvement in this planned development and that he believed that he could be fair and impartial in the determination in accordance with the Municipalities Planning Code and the Borough Code.  

Robert Vogel – I do.

Attorney Rullo if Mr. Vogel was presently being represented by the law firm Gaitens, Tucceri & Nicholas?

Robert Vogel – No.

3.
New Business:  None.


With no further business to discuss, Walters moved and Bucks seconded to adjourn the meeting at 6:43 P.M.  All ayes, motion carried.

The next regularly scheduled meeting of the Indian Lake Borough Planning Commission will be held on December 10, 2007 at 6:00 P.M. at the Indian Lake Borough Building.

Respectfully submitted,

Theresa L. Weyant

Borough Manager
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